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iﬁ.‘.‘ Ralyu Logan .
. County Attorney, 'I‘om Oraen county
San Angelo, texas.-

-Dear Ur, . I.ogan

. . This is in answer . y -
to. this ottiae,'whiohfrqede

. February 18, 1939

,aa follows"

-"During tiqr 37 2nd the early
'portion 0£/1932, this Dorgblosed ita vendorts
dien on gdprrogimately s, thous acres of Bchool -
lend grented ¥Q this. thsmw.=Mot'
this land 31d sidysted 2 Creen County. The-

N\ Jounty\and 1 p{striect taxes ave delini
’ e yeara 1822 through 1838;
A _now preparing to- place this land on
2. *he quostion has arisen as to

iabiiity for thess delinguent taxes;

 County-1s 1iable, from which fund ‘the
y is t rdy these taxes, . -

“aince ctobar 1, 19“5 Ton Creen ‘County has Yow
~celved ab $24,000,00 a8 1nteree .acney end ‘lease
zoney ita Schcol iands, all. of which hzs besen

deposited to. the &rodit -of- tbs JAvailabla Sohéol Fund.
- This fund, of course, is under the suvervision end:
control of the County u3h001 Superintendent. Only a .
small porsion of this 324,02C, 90 revonue, which the
County has received frcn.all %3 school land siunce
1935, w== obtained fron the particular thousand ecres:
. upon ahich the taxes are now in rues?ion. Upon these

tter of a'amary 24, 1939,

e
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feets the Co:znissioners‘ Cou~t is intercstea 1n the
following questions: :

*}, I3 Toa Green County liablas for the County and
Schco) Pistrict taxes leviad on this County
School Land ror the years 1932 throuah 19.,8?

2, If the County 13 1isble for the COunty taxes
for the yeaurs 1932 through 1938, can the Con-
missioners' Court legally rexit county taxoes?

"3.' Ie the County is liablo for the School District
- - taxes, is there any legal method by which these
- kaxes oan be renitted?

w4, "It the county and - Sehool District taxes. cannot

"be remitted, can the County into:the Available
School Fund wumder Article 0a and pay these
taxes from such find.on the theory -that it is -
revenue derived -from County School Land, regard-
less .of whetier the revenue was -from this parti-
ocular. iand upon t*:hioh the taxes are levied or
not.?

g, Ii' the County.cannot:touch the Lvailable School
- Fimd :t6 pay the. County and School:District
‘taxes, can such taxes properly be ‘pald from
the ceneral Fund or the County?"

. A8 stated in .40 'I'ex. Jura 100. “prior to the adoption
of Const. Art. 7, Sec. 6a, lands grented ‘to counties for educa-
tional Furposes. were exenpt from taxation by force of Const.,

Art. 11, Gec. 9, and Art. 7, .5¢Ce 6 ¢ o " Daugherty Ve Thompson,
71 Tex. 192 9 S. #. 993 ‘Davis v. Burnatt; 77 Tex.. 3, 13 S, W. -
613; end 2 on..gomery Ve Peach ‘River Lumber COmpany, €4 Tex. Civ.

- App. 143, 117 3. Ve 1061. ' '

' . Artiole 11, 3ection 9, of the COnstitution of Texzas,
which $a still in ofrect, provides, in part, as follows:

"“he property of -counties, cities and 1own8,-
. .onned and-held oaly for public purposes [ . . and
all other propédrty devoted exclusively to the use .
. and benafit of tha publiec shall té exe:npt fro:n foroed
agle anri fro:n taxation.

Article 7,.Section 6, v.hich is also 33111 in effecs,
provif‘ea, in part, as’ Tollowss | )



5 3

ur. Ralph. Loran, February 18, 1939, Page 3

*All lands heretofore, or hervafter granted to
tho several.countles. of this state for educational
purposes,- sra of right the rroperty of ssid counties
respeotively, to which they were granted, and title
thoreto is vested in snid ocounties . . . Said lands,
and the proceoeds thereof, when 801d, shall be held b
said counties alone &s & trust ror the benefit of
pnblic achools therein.

The law prior .to the adoption of .‘-\rticle 7, Section :
" én, was expressed in Daugherty Ve Thompson, supra, as rollo'as‘

- - #In yiew of the provisions made by the Con~
stitution of this state for the establishment .and
maintenance. of public free schools, -no one would
contend that lands held by countles for that pure
pose were not held solely for & public purpose. -
Lands so sot apart, and solemnly appropriated for
2 purpose 20 eszentially pubiic as. ig the mainte-~
annce of public free schools, must be said to be -

 "moperty devoted exclusively $o-the. use and 'beneﬁt
- of the pudblie.' <Such- ;property the constitution ©X= -
ompts from taxation.

: B:xt- in 1926 a change was made with reference to taza- ,\
tion of cers tain school land by virtue of the adoption of .Artiole

?, Section 6a,. of the constitution, -in the tom of an’ amendment,
as follows: _

: "All agriculture or grazing school land men-
tioned ‘Iin section 6 of this article owned by any
county shall be subject to taxation except for Stete

purposes to the sume ‘extent as lands privately owan--
ed. (Sec. 6a, Art. 7, adopted election November 2,
19263 procla:nation January 20, 1927.)

"It will be noticed th°t._ art. 7, See.- -6, Says the.t
"agriculture or grazing school land™ shall be. t...xod, and this
brings up the questipn of whether or not there i{s some other-
kind of school land that cznnot te taxed. This question-is.
clari“le-.l by Artiele §310 of,the Revised Clvil Statuues or
;exas, hieh providaa, in part, as fo’lows- :

"Tha Commissioner {of the Cenaral Land Oﬂ'ice)
ghall frcm time to time, as the pudlic interest may
require, °1. 1fy or reclassiry, value .or revﬂue, _
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- any of the lends included in this chaptor, desig-
pnating the same as agricultural, grazing, or timber
or a coabination of said clas:zifications, according
to the faots in the particuler case, and when entry
of the classification 2nd the appraiscment is made
on the records of the Land.Cffice, no further aoction
.on the part of the Co-missioner, nor notice to the
County Clerk shall be réguired to giva errect thera-
Sto"y (Parenthesis ours)

’ ﬂith reference to ﬁhioh class of school lanas is tax- -
able and which class is not by virtue of iArt., 7, Sec. 6a of the
. .Constitution, and Art. 5310, R. C, S. the case of Childress )
. County v. Yorton Independent School District, 95 S. W, (2)
1031, aaya. . ,

school lands belonging to any county are not taxable:
unless such lands are ‘agricultural or grazing lands..
Manifestly, therefore, if a county's schcol lands l

"Uhdar section 6&, snpra, of the: Constitution,. -r\

were c¢lasified as timbered lands, . they would not dbe .
subjeot to taxntion. '

: . we feel . that the ‘rule. in the odse - Just qnoted 13 a
-correct expression of the lew.

”hererore, 1f the schiool land. you ask about. 15 classi—

© f£i2d as timber land, our answer itd your first cuestion 315 that Tom
Green County is not liable for the County and School Distriot
taxes lovied on this land for the years you.nmntion.

ButOwhat 15 the ‘answer if this land is classiried as

agriculturul or grazing land? You do.not give its classifiecation..

. Eowever, you do sey that it 1s located in Tom Green Zounty; and
. with th.t suggestion as to the geographioal location of the

land, we think we ought to be. able to make a conclusion as to

its clas~iricntion in the s.me. manner that courts tuke Judicial
notice of certain things. Chief Justice Cureton’ took judicial
notice of the "general physiogtaphic ;eatures“ of a county,

I. C.H, R Cos v. Reagan, 121 Tex. 233, 49 3. ¥. (2) 414; Justica
Sharp s=1d it is proper tq take: judicial notice .of the 1ocdtion
of mountains and the courses-of rivers, Ssate v, Bradford, 121
Tex. 15, 50 3. ¥. (2) 1065; Justice Xidilebrook -took judicisl
notice th:t the scenery 1s beeutiful on the route from Port .
Arthur to Calveston, T. & F. 5. Ry. Co. V. Cchevoight, 1813, e
-802; Justice Sulnn took jJudicial notice that the Gulf Coast
region of Texas is "flat, low and narshy", Jefferson Couiity
Dreinage Dist. lio. 6 v. LcFad’in, 291 S. ¥W. 322, Chief Justice

e
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Fly took Juaicial notice th :t “etb County is “in a dry or scmi-
arid portion of the state”, Rosettd V. Zumllle, 199 3. . £26;
Ctiel Justice Huff took judicial notica thst Ruscsian thistles :
grov throughout Texcs snd sre & grest nuiscnoe, Yence v, Southern
Eanszs RBy. of Texas, 152 8., 7. 743; and Justice Higgins took
Judicial notice that “"pruoirie dogs are greut posts-upon the
cattle ranches of ‘estern Texas", Slaughter Cattle Co. vs, Pas-
tana, 217 S. W, 749, Fortified’ with tho- knowledge that these
Judges took Judiclal notica of the ‘things enunerated above, we
4think ve are entitled to puy that it is cormon knowledge that
Tom Creen County's forostis consist almost exolusively of & few
soattored mesquite trees, interspersed tith some pecon trses:
and possibly some other varleties ocoasionally, and that Tom
Crecn .County*s fame as a prosperous community of first olass
citizens has spread far and wide for many.reasons, but not doe. .
cause of its lumber business., Everybody knows that Tom Green
County would have a hard time supporiing s saw mill, but that.
it ranks with the very best when it comes to :aising sheep -and
" goats.as well es catile in its great wide open spaces. The
rescl tiuth of the situsfion is thet none of its lands, school .
~ or otherwise, have been-clazsified as timbered lands,. They are -
8ll egricultural and grazing lands, and everybtody kmows that
fact. Therefors, wo will not fail to angwer your ‘question be-
cause of your failure: to give the -classification of the land, -

Fo will. now ansser. your ‘qauestions on tne basis that .
;he land ‘in question 15 classified as agricultural oz grazins
and-

Article 7, Section 6a, which 13 now the law, provides
that "al) sgriculture or grazing lond « . o Ovned by any county
shall be subject to taxation"” except for certain kind of taxes.

As for the kind of taxes for which the county is liable, it is
. axjomatioc that tha county is not _individuslly.-or-personally -
-1iable for thoso taxas that acceruad prior to the date that it -
regained ownership of the land. By virtue of Article 7151, R. C. S. _
" -the 1liability for ta-es for the yeser is fixed on the rerson who ouwns
the lsnd on Jenuary 1st. This rule was statsd in the case of

-iiinters-ve Indepnnﬁent School District of “vant, 208 s. Ve 574,
as folloxs.

“The-ownerahipfor property on the lst day of
January :of any ye=r creates a liability on the pert -
of* the ouner for taxes levied ugon such propa“ty for"
Lthat yoar.

Iou do not rive the. date on which .the county rekained title tc
the land, but you do say th_t "dur;ng the 1atter pavt of 1037
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. anéd the ecrly portion of 1928, this county forcelosed 1ts :
vendor!s lien", and we assume that 1% obtained title amd@ there-
by becaue 0. ner at that time.

As for that kind of taxes for which the county is
~ lisble, but which acerned prior to the time the county beocame
owmer of the land, that is before the County foroclosed its
~ vendor®s lien and ther:by re-aocguired the property, we believe
that the Comnty is not individually or personally 1iabdble, tut
_the land is still .subject to those texes, snd the County ac-
quired the lend sdbjeot to thém.:- This is the rule according - .
:to the case of Childress County v. State, 127 Tex. 343, 92 S,.W.
. {&) 1011, which involved the liability of & .County for taxes -
on its ngrioul ture school land;-and in that case the court aaid-

L T undisputed from the: thcts certiried that
Enochis owned the lapd in controversy on. January lst of
the years 193]}, 1932 and 1933. Enoch's ownership there-
~of on Janury 1, 1933, oreated a- 1isbility on his part

' tor the taxes levied upon such property for that year - o &

*Fhen the. land reverted to Childress. county, it -
was reacquired’ subjeot to the taxes due thereon while
. 4t was privately. owned,. - Therefore, Childress County
- can protaot its intereat in the land by paying the .
taxes due Cochran County for ths years 1931 and 1932,
or let it be sold for such taxes.™

Under the torms of Article 7, Seotion 6a, qnoted above,

- "all.agricultural or grazing school land s » » Ovmed by any
county. « « shall de sublect to taxntion, excopt for State pur-
‘poses.™ The phrase "except for Stsie purposcs®™ only meens what
Et 8ays, that 18 that this land is not subject to State taxes.
It 1s cleorly.- subject to county and School District tuxes._

Article 7 Sect*on 6a, says further that the land
"shall be subject to taxation . .. . $o the srmme extent as lznds
privetely . ovnad,.® e bellieve €hot Uhis las’ phruse mesns in
;he sum0 manger ond at the s.ue rate- uhat privately o;ned 1and
- $8 tazed.,

Our snswer to your first cuestion, on ths basis that_
this is ﬂgriculturcl or ¢razing school land, is that for those
years furing which Ton Creen. County wes ovner of the land (as
of Januery 1lst of the year), which was after 1t had foreclosged
:§ts vendor's lien, the County 13 individually lizble for ths
County and School NMistrict taxes (we do not know whethor that
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.t3tle passed before or aftor January 1, 1938}; and for thoss
prior rears durilng which the purcshasor was owner and the County
only had a lien the. County is not individuslly liable for the
County and School Distriot taxes btut the land is subjeot to

these taxes, and- the County may pay these taxes Yo prateot the
lond from foreclosure for them Af it =0 dssires.

¥e will now discnss your next tvo questions, nnmbera
two and three, together.

As s8id. in 11. Tox. Jur. 565, *The county COznissioners'
Court- is the aotive. governing body of the county, with a Suris-
diotion that. touches in scme respect almost every feature of the
county's business, and the court has full and general ‘charge of - -
the business affairs of the county"., BPut this rule is limited
by ‘the rulo stated in the case of Landman ¥o.State, 97. S. e
{2) 264, as follows:. :

'00531831onefs' Courts can exercise only such
powers. as the Constitution or the Legislature. speci-

{écally -confex upon tham, cbnstitution, Art. s. Sec._

_ ‘This same rule was expressed’ in the ‘caszs of Bland Ve
Orr, 90 Tex. 492, 39 9. ¥. £58, and Mills. County ve Lampasas
Gounty, 90 Tbx. 603, 40 S. e 403, -

- The constituvional grant of power to the COnmiaaioners'
Court is found in Article 5, Section 18, and Article 8, Section
18, of the Consatitution of. Texas- and the statutory grant of
power is found. in Title 14 (articlaa £339 to 23720 inclusive)
and Articles 7£05, 7211, and 7212, of the Refised Civil Statutes
of Texas; btut no authority for the Cortaiszionerst court to reait

taxes or to relecse accrued tax claims is steted in the provisions
-of the conatitution and statutes.

Ve have been unable to.rind any eonstitutional or _
statutory euthority for any otheér offieial, stesie or county, to -
renit taxes or roleuse acerus d tax"glains in this Xind of s
‘situation. ' '

It mirht - dbe- suvgestod that the Posrd of Truatcea or soue
= other official of the School District could reuit the school taxes,
but we do-not find eny authorlty for this to be dope. .is far as
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wa oan ascertain 4there is no Texas appecllate court case direct-
ly on -the question, but the language in the case of Oliver v,
Carsner, 39 Tex. 396, indicates that it can not be done. In
that oasa it is salds .

: 'The Legislature vested’ in tha school directors
a discretionary power to levy such tax as in thelr .
Judgment the publie necessities required. This dis-

- eretion when once exercised in fixing the amount of
tax to be levied for any one year was exhaunsted, and
the "second board of directors could not revise and

set aside the discretionary action or the rormer
board -

‘ﬁe—believe that both of these questions, that is the
releasing of county taxes and the releasing of school taxes, is
controllad by the general Tule.as stated in’ 3 Cooley on Ta:a-
tion, - 4th-Ed, 2493, as rollows° '

"Generally tex officers, or boards of county
comuissioners, or the like,. have no power to ocm-
proziise a .tax, or.to'relesse it wholly or in part,
‘unless specially authorized by statute. So, where
an assessment has beoone final, asscssing officers
have no authority to agree that.if the taxpayer pay.
Ahe current ‘taxes they would forego oolleoting‘the
taxes for preosding yeara.-

' This 1eavas the question or whether or not the Logiela-
ture can remit apy of these taxes. We think this is controlled
by Artiele 3, Section 55 of the constitution, which ‘says:

"The . Lepislature shall.- hsve no power to release
or extinguish, or to euthorize the releasing or -ex= .
tingulshing, in whole or "infpart, the indebtedness, -
11ability or obligation of &ny corporation or indi-
-widual, to this State or to any county or defined sub-
division thereof, or other municipal corporation
therein; except delinquent taxes which have been due
for a ﬁeriod of at leasst ten years.

counties are specifically mentioned in this article.'
and. school Aistricis ere certainly indluded in the phrase
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. '.\ . ) ) ) h
"defined subdivision thereof™. e belicve that this section
maans that the Lesislature ccn only renmit toxes .In cases of.this

kind after such taxes have been duve for at lesst ten yehrh.
They have not been due thet long in this case.

.Our answer to your seccnd - question 1s that the Com- Jf
missioners' Court cannot legally remit the oounty {axes in
this caqe. -

‘ Our answer to your third qnestion 18 that thare 15
not any legal method by'whioh thcsa school district taxes ocan
"bo renitted.

wo will now go into your faurth question.’

-  frticle 7150a,. which wont into effect 15 1927, provides \
as rbllows. _

“Any county in this atate ovning any lanﬂ‘men-'
tioned .and refafred to in Section 6a of irticle VIX
‘of the Constitution of- Texas adoptod by the people

. as an .amendnent to the Coastitution under S. J. R. -
No. 10-of .the .Roguler Session of Ahe. 39th Legisleture,
-is hereby-authorized to ‘pay taxes duly snd lawfumlly
_levied con-the same out of the COunty's revenue.-de= .
rived :from such land. In thé event any -County has no
such revenue, such taxes shall be paid out of -the
" general -fund of the County, and if any County has suf-
ficient of such revonue to pay only-a portion of. such
taxes the remainder shall be paid out.of the ganeral
. fand of the county. (Acts 1987 40th Leg. 1st C. 3.
. po 20 Ch‘ 10’ 880. 1’0

i This. arbicle wes intended to ooVer the kind of situa-
¥ %ion you have in‘'this cese. In the faots you have stated you
say tant since Cctobsr 1, 1935, Tom Creen County has recelved
about 24,000 .as interezt money sand lease uoney from all) of its
school lands, only a- small portion of this being from this
perticular land. e believe that only the revenue.derived from
tho pariicular land can be used to pray the County and School
District taxes due gn this lund end this belief is becmuse this
stetute suys the Comiisajoners® ’Gourt shall roy the taxes "out
of the County's revenue derived from such land,"™ . ."3uch luand"
menns the pnrtieular lann froa which the revenus is-derivad.

-

. %e &lso balieva that only ravenue der1Vﬂd from thisa
purtieular lend afier the State owned the land can be used to
pay these taxes and this belief is boczuse the stetute says
“dny county « o « Ovning any lond mentioned and referrad to in
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Seotion Ba of irticle VII & + « 13 hereby authori zed to w«y
taxes « « « levied on the same o o Y. “The 1l2nd must be
aotuelly owned by tha State in order Tor the rovenue fron it

40 be s0 used, and revenue from the land In the fora of. inter-
est on vendor's lien notes derived before the county repained
title to the land could not be usod to pay these taxes. You
say that "during the latier part of 1937 end the early portion
of 1958 this county foreclosed its vendor's lien", and we a2ssume
it obtained title at that tive,

Our answer to your rourth question is that the county

- oan go into the Avaflable School Fund and take out a sum-equal
to the total revenus derived from -this particular land after the

tate regained title to it in 1937 or 1938, but not take out
any more for this purpose, and it can uso this sua to pay the
oounty and School District taxes due for the years 1932 through

. Ee will now go 3nto your f£ifth questiou. In enswering
this question;. we are ‘assuming that the money available under our

enswer L0 your fourth quesiion is not sufficient to pay the

taxes due. We believe that Article 7150a, guoted above, ans-

wars this -question, It specifically says that "if any'oounty

has sufficient of such revenue to pay only a portion of such

gazba ~the remainder shall be pald out of the general fund of the
ounty."

Our answer to-your fifth question is that the County,

“after- using the money evailable es set out In our amswer to your

fourth question,-can pay. the balance due on these taxes out of
the Ceneral Fund of’ the County. A

'?6urs very truly
ATTORN"Y CGENERAL CF TEXAD
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Cecil £. Rotsch

"Assistent
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